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STATEMENT OF THE | SSUE

VWet her the proposed repeal of Rule 61B-31.001(5),
Code, constitutes an invalid exercise of delegated |egislative authority.

Furt her,

provi sions of Section 120.535, Florida Statutes.

CASE NO. 95- 0630RU

the Division of Administrative Hearings, by its
WlliamF. Quattlebaum held a formal hearing in

Fl orida Adm nistrative

whet her certain agency policies constitute rules and violate the



PRELI M NARY STATEMENT

On January 20, 1995, the Department of Business and Prof essional Regul ation
proposed the repeal of Rule 61B-31.001(5), Florida Admi nistrative Code. On
February 10, 1995, the Florida Manufactured Housi ng Association, Inc., (FVHA)
filed a Petition to Determne the Invalidity of the Proposed Repeal of the rule
and chal | engi ng certai n agency policies as unpronul gated rul es.

At the hearing, the Petitioner presented the testinony of three wtnesses
and had exhibits nunbered 1-3 admitted into evidence. The Respondent presented
the testi nony of one witness and had one exhibit admtted into evidence.
Admitted as Hearing O ficer Exhibits were a prehearing stipulation and Ofice of
t he CGovernor Executive O der Number 95-74.

A transcript of the hearing was filed. Proposed orders were filed by the
Petitioner and the Respondent. The proposed findings of fact are ruled upon in
t he Appendi x which is attached and hereby made a part of this Final Oder

FI NDI NGS OF FACT

1. The Florida Manufactured Housi ng Association, Inc. (FWVHA) is a Florida
not for profit corporation organized to represent the interests of the owners of
approxi mately 750 nmobil e honme parks. Al of the parks owned by FMHA nenbers are
regul ated by the Respondent. The FMHA's nenbers will be substantially affected
by the proposed repeal of the rule. The FMHA has standing to participate in his
pr oceedi ng.

2. The Florida Departnent of Business and Professional Regul ation
Division of Florida Land Sal es, Condom ni uns and Mbil e Homes (Respondent), is
the state agency charged with inplenentation, adm nistration and enforcenent of
Chapter 723, Florida Statutes, relating to Mobile Home Park Lot Tenanci es.

3. The Federation of Mbile Home Owmners of Florida, Inc. (Federation) is a
Florida not for profit corporation organized to represent a substantial nunber
of nobile hone owners residing in Florida nobile hone parks. The Federation's
menbers will be substantially affected by the proposed repeal of the rule. The
Federation has standing to participate in this proceedi ng.

4. Insofar as is relevant to this case, a nobile home owner commonly rents
a nmobil e home park | ot upon which the hone is placed. Pursuant to Section
723.011(1)(a), Florida Statutes, the owner of a nobile home park containing 26
or nore lots nmust deliver a prospectus to the hone owner prior to entering into
an enforceable rental agreenent for the nobile honme |ot.

5. A nobile home park prospectus is intended to provide full and fair
di sclosure of the terns and conditions of residency and sets forth the
regul ati ons to which the honme owner will be subjected after signing a lot renta
agreement with the park owner. The prospectus nmust be filed with and approved
by the Respondent.

6. The challenged rule was adopted as Rule 7D-31.01(5), Florida
Admi ni strative Code, in 1985. Wthout alteration, it was subsequently
renunbered as Rul e 61B-31.001(5), Florida Administrative Code, and provides as
fol | ows:

The Prospectus distributed to a honme owner or
prospective home owner shall be binding for the



| ength of the tenancy, including any assunptions
of that tenancy, and may not be changed except
in the foll owi ng circunstances:

(a) Amendnents consented to by both the
hone owner and the park owner

(b) Amendnents to reflect new rules or
rul es that have been changed i n accordance
wi th procedures described in Chapter 723, F.S.
and the prospectus.

(c) Amendnents to reflect changes in the nane
of the owner of the park

(d) Amendnents to reflect changes in zoning.

(e) Amendnents to reflect a change in the person
aut hori zed to receive notices and demands on the
park owner's behal f.

(f) Amendnents to reflect changes in the entity
furnishing utility or other services.

(g) Amendnents required by the Division.

(h) Amendnents required as a result of revisions
of Chapter 723, F.S.

(i) Amendnents to add, delete or nodify user
fees for prospective home owners.

7. Neither the statute nor the rule defines what is meant by the term
"tenancy. "

8. Historically, the Respondent has taken the position that the prospectus
was bi nding on the park owner and the nobile hone owner until the nobile hone no
| onger occupied the |lot or the tenant was evicted, whichever occurred first. 1In
ot her words, the "tenancy" existed for as long as the nobile honme remnai ned on
the Iot, and the prospectus was binding during the I ength of the "tenancy",

i ncl udi ng any assunptions of the "tenancy."

9. However, several |egal cases, nost recently in 1992, have essentially
stated that a nobile honme "tenancy" exists for the period of tine during which a
nmobi |l e home rental agreement is effective.

10. The effect of the legal decisionis to permt Rule 61B-31.001(5),
Florida Administrative Code, to be construed to provide that a prospectus is
valid only for the period covered by a rental agreenent.

11. The Legi slature has not adopted |egislation subsequent to the case
whi ch woul d affect the substance of the decision

12. On January 20, 1995, the Respondent published notice of the proposed
repeal of Rule 61B-31.001(5), Florida Adm nistrative Code, in the Florida
Admi ni strative Wekly, Vol. 21, No. 3.

13. The Respondent's purpose in repealing the rule is primarily to
elimnate the | anguage relating the period of validity for a prospectus to the
"tenancy. "

14. Al though the Respondent asserts that it has no current policy as to
the period of validity for a prospectus, the Respondent acknow edges taking the
continuing position that the prospectus is binding for |onger than the period of
a rental agreenent.



15. The Petitioner chall enges the agency position as being an
unpronul gated, and therefore invalid, rule.

16. The Petitioner also chall enges as being an unpronul gated and invalid
rul e, the Respondent's decision to discontinue the review and approval mechani sm
for amendnents to any previously approved prospectus.

17. The Respondent asserts that, notw thstanding prior practice, it has no
statutory authority to review and approve anendnents to a previously approved
prospectus and that it will no | onger do so

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and subject matter of this proceeding. Section 120.56, Florida
St at ut es.

19. There are essentially two issues being raised by the Petitioner
First, paraphrasing fromthe FVMHA' s proposed order, the FIVHA chal | enges the
repeal of the rule because it contends that the adopted rule is an authorized
exerci se of delegated |egislative authority and that the repeal results in an
absence of a rule which has significant effects on the FMHA nmenbershi p. Second,
the FMHA asserts that the Respondent has adopted non-rule policy specifically
related to the length of the prospectus' validity and to the Respondent's
apparent assertion that it will no |onger review and approved amendnents to a
previ ously approved prospectus, that the policies nmeet the statutory definition
of "rule,” and that such "rules" violate the provisions of Section 120.535,
Fl orida Statutes.

20. "Rule" neans each agency statenent of general applicability that
i npl enents, interprets, or prescribes law or policy or describes the
organi zati on, procedure, or practice requirements of an agency and includes any
form whi ch i nposes any requirenent or solicits any information not specifically
required by statute or by an existing rule. The termalso includes the
anendnment or repeal of a rule. Section 120.52(16), Florida Statutes.

21. As defined at Section 120.52(8), Florida Statutes, an "[i]nvalid
exerci se of delegated |egislative authority” means action whi ch goes beyond the
powers, functions, and duties delegated by the Legislature. The definition
further states that a proposed or existing rule is an invalid exercise of
del egated |l egislative authority if any one or nore of the follow ng apply:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
set forth in s. 120.54;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(7);

(c) The rule enlarges, nodifies, or contravenes
the specific provisions of |aw inplenented,
citation to which is required by s. 120.54(7);

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency; or

(e) The rule is arbitrary or capricious.



22. The burden of proof falls to the Petitioner to establish that the rule
is an invalid exercise of delegated |egislative authority.

23. The repeal of Rule 61B-31.001(5), Florida Adm nistrative Code neets
the definition of rule.

24. The Respondent reasonably asserts that a honme owner should be able to
rely on the information set forth in the prospectus for |onger than the term of
a rental agreenent because after renting a lot to a nobile home owner, the park
owner is in a superior bargaining position with the home owner. Wre the terns
and conditions of the prospectus to be changed to the hone owner's dismay, the
hone owner mnust either accept the changes or nove the nobile home fromthe
rental |ot.

25. In Section 723.004(1), Florida Statutes, the Legislature addressed the
rel ati onshi p between park owner and home owner as foll ows:

The Legislature finds that there are factors

unique to the relationship between a nobile hone
owner and a nobile home park owner. Once occupancy
has commenced, unique factors can affect the
bar gai ni ng position of the parties and can affect
the operation of market forces. Because of those
uni que factors, there exists inherently real and
substantial differences in the relationship which
di stinguish it from other |andl ord-tenant

rel ati onships....

26. However, the courts have interpreted "tenancy" in such fashion as to
permt Rule 61B-31.001(5), Florida Adm nistrative Code, to be construed to
i ndicate that a prospectus is valid only for the period covered by a renta
agreement. Hobe Associates, Ltd., v. Dept. of Business Regulation, 504 So. 2d
1301 (Fla 1st DCA 1987); Herrick v. Dept. of Business Regul ation, 595 So. 2d 148
(Fla 1st DCA 1992).

27. The agency explicitly disagrees with the position that the prospectus
is valid only for the period of the rental agreenent and therefore proposes to
repeal the affected rule. The agency has proposed no standard to replace the
rul e, but continues to take the position that the prospectus is valid for |onger
than the rental period.

28. Although the statute is silent as to the effective period of a
prospectus, the Legislature has adopted no | egislation which would alter the
Herrick deci sion.

29. The repeal of the rule fails to establish adequate standards for
agency deci sions and vests unbridled discretion in the agency. Accordingly, the
repeal is an invalid exercise of delegated |legislative authority.

30. The Petitioner asserts that the agency has devel oped policy as to the
effective period for a prospectus, that such policy neets the definition of a
rule, and that the agency is in violation of Section 120.535, Florida Statutes.

31. Although the Respondent asserts that it devel oped no current policy as
to the period of validity for a prospectus, the Respondent acknow edges taking
the position that the prospectus is binding for |onger than the period of a
rental agreenent. This positionis contrary to the case law cited herein.



32. The Petitioner also asserts that the Respondent's apparent decision to
di scontinue the review and approval mnechani smfor anendnents to a previously
approved prospectus is likewise a rule and that the agency is in violation of
Section 120.535, Florida Statutes. The Respondent asserts that, notw thstandi ng
prior practice, it has no statutory authority to review and approve anmendnents
to a previously approved prospectus and that it will no | onger do so

33. In relevant part, Section 120.535, Florida Statutes, provides as
fol | ows:

(1) Rulemaking is not a matter of agency
di scretion. Each agency statenent defined
as a rule shall be adopted by the rul enmaking
procedure provided by s. 120.54 as soon as
feasi bl e and practicable. Rul emaki ng shal
be presuned to be feasible and practicable to
the extent provided by this subsection unless
one of the factors provided by this subsection
i s applicable.

(a) Rulemaking shall be feasible unless the
agency proves that:

1. The agency has not had sufficient tinme to
acqui re the know edge and experi ence reasonably
necessary to address a statenent by rul emaking;
or

2. Related matters are not sufficiently resol ved
to enabl e the agency to address a statenent by
rul emaki ng; or

3. The agency is currently using the rul emaki ng
procedure expeditiously and in good faith to adopt
rul es which address the statenent.

(b) Rul emaki ng shall be presumed to be practicable
to the extent necessary to provide fair notice to
af fected persons of rel evant agency procedures and
applicable principles, criteria, or standards for
agency deci sions unl ess the agency proves that:

1. Detail or precision in the establishment
of principles, criteria, or standards for agency
decisions is not reasonabl e under the circunstances;
or

2. The particular questions addressed are of
such a narrow scope that nore specific resolution
of the matter is inpractical outside of an adjudi-
cation to determ ne the substantial interests of
a party based on individual circunstances.

34. The evidence establishes that at this tinme, the agency policy,
contrary to case law, is that a prospectus is binding for |onger than the period
of a rental agreenent. Although providing little guidance to affected persons,
this position is an agency statenent of general applicability that interprets or
prescribes law or policy, and is therefore a rule. Accordingly, rulemaking is
requi red unl ess the agency can establish factors that denonstrate that
rul emaking is not feasible or practicable.

35. In this case, the evidence fails to establish that rul emaking is not
feasible or practicable. The agency has had sufficient tine to acquire the



know edge and experience reasonably necessary to address this nmatter statenent
by rul emaking. There are no related matters preventing the agency from
addressing the matter by rul emaking. The agency is not currently using the
rul emaki ng procedure expeditiously and in good faith to adopt rules which
address the statenent.

36. Further, rulemaking is necessary to provide fair notice to affected
persons of the agency's position related to the effectiveness of a prospectus.
The evidence is insufficient to denonstrate that detail or precision in the
establ i shnent of principles, criteria, or standards for agency decisions is not
reasonabl e under the circunstances or that the particul ar questi ons addressed
are of such a narrow scope that nore specific resolution of the matter is
i npractical outside of a case-by-case adjudication

37. As to the Respondent's apparent decision to discontinue the review and
approval nechani smfor anmendnents to a previously approved prospectus, the
Respondent asserts that it has no statutory authority to review and approve
anendnments to a previously approved prospectus. Notw thstanding the alleged
l ack of authority, historically the agency has revi ewed and approved anendnents
to a prospectus.

38. Section 723.011(1)(a), Florida Statutes, requires that the prospectus
delivered by a nobile home park owner to a home owner be filed and approved by
the Respondent. It is illogical to assert, as does the Respondent, that they
are without jurisdiction to review and pass judgenent on an anendnent to an
approved prospectus. The agency procedure has previously been chal |l enged and
uphel d. Hobe Associates, Ltd., v. Dept. of Business Regulation, 504 So. 2d 1301
(Fla 1st DCA 1987); Water Oak Managenent v. Dept. of Business Regul ation, 12
FALR 1144 (Div. Admin. Hearings 1990); Florida Manufactured Housi ng Associ ation
v. Dept. of Business Regul ation, DOAH Case No. 85-3858R (Div. Admi n. Hearings
1986) .

38. In any event, the agency's decision to cease review and approval of
amendnents neets the definition of a rule and viol ates of Section 120. 535,
Florida Statutes. The evidence fails to establish sufficient factors to
denonstrate that rulemaking related to anendnments is not feasible or
practicable. Al though the agency asserts that it plans to engage in rul emaki ng
to "establish a mnisterial requirenment” that anendnments be filed so that the
agency is the "repository of conpleted and updated copi es" of any prospectus,
there is no credi ble evidence that the agency is currently using the rul emaki ng
procedure expeditiously and in good faith to adopt rules which address the
st at enent .

FI NAL CRDER

Based upon the foregoing findings of fact and conclusions of law, it is
determ ned the proposed repeal of Rule 61B-31.001(5), Florida Adnministrative
Code, constitutes an invalid exercise of delegated |egislative authority.

It is further determ ned that, as to the Respondent's policy statenents
addressed herein related to I ength of prospectus validity and to approval of
anendments to any filed and approved prospectus, such statenents are in
viol ation of Section 120.535, Florida Statutes. The Respondent shal
i medi ately discontinue all reliance upon the statements or any substantially
simlar statement as a basis for agency action



DONE and ENTERED this 31st day of August, 1995, in Tall ahassee, Fl orida.

WLLIAM F. QUATTLEBAUM

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 31st day of August, 1995.

APPENDI X TO FI NAL ORDER, CASE NO. 95- 0630RU

The follow ng constitute rulings on proposed findings of facts submtted by
the parties.

Petitioner

The Petitioner's proposed findings of fact are accepted as nodified and
i ncorporated in the Final Oder except as foll ows:
8-11. Rejected, unnecessary.

Respondent

The Respondent's proposed findings of fact are accepted as nodified and
i ncorporated in the Final Oder except as foll ows:

14. Rejected, unnecessary.

15. Rejected, subordinate.

18-19. Rejected, unnecessary.

20-24. Rejected, not supported by the greater weight of evidence.

| nt er venor

The Intervenor did not file a proposed order

COPI ES FURNI SHED:

Henry M Sol ares, Director

DBPR, Division of Florida Land Sal es,
Condom ni uns and Mbbi | e Hones

1940 North Mbnroe Street

Tal | ahassee, FL 32399-0792

David D. Eastman, Esquire
P. O Box 669
Tal | ahassee, FL 32302

Robi n Suarez, Esquire
1940 North Mbnroe Street
Tal | ahassee, FL 32399-0792



Robert S. Cohen, Esquire
P.O Box 10095
Tal | ahassee, FL 32302

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, FL 3239-1300

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
The Elliot Building

Tal | ahassee, FL 32399-0250

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVEED.

IN THE DI STRI CT COURT OF APPEAL
FI RST DI STRI CT, STATE OF FLORI DA

FEDERATI ON OF MOBI LE HOVE NOT FI NAL UNTIL TIME EXPI RES TO
OMERS OF FLORIDA, INC., and FI LE MOTI ON FOR REHEARI NG AND
DEPARTMENT OF BUSI NESS AND DI SPOSI TI ON THERECF | F FI LED.

PROFESSI ONAL REGULATI ON,
DI VI SION OF FLORI DA LAND SALES, CASE NO. 95-3525 & 95-3538
CONDOM NI UMS AND MOBI LE HOMVES, DOAH CASE NO.  95- 630RU

Appel | ant,
VS.

FLORI DA MANUFACTURED
HOUSI NG ASSCCI ATI ON, I NC. ,

Appel | ee.




pinion filed Novenmber 13, 1996.

An appeal froman order of the Division of Adnministrative Hearings.

Peter M Dunbar and Robert S. Cohen of Pennington & Haben, P.A., Tall ahassee,
for Appellant/Federation of Mbile Hone Omers of Florida, Inc.

Robin L. Suarez of Department of Business and Professional Regul ation,
Tal | ahassee, for Appellant/Departmnment of Business and Professional Regul ation

W Dexter Dougl ass and Mchelle Anchors of Ofice of the Governor, Am cus
Curi ae.

David D. Eastman, Jack M Skelding, Jr., and Carl R Peterson, Jr. of Skel ding,
Labasky, Corry, Eastman, Hauser & Jolly, P.A., Tallahassee, for Appellee.

DAVI S, J.

The Federation of Mbile Home Omers of Florida, Inc., and the Florida
Department of Busi ness and Professional Regul ation, Division of Florida Land
Sal es, Condom ni uns, and Mbile Homes (the Division), appeal a fina
adm ni strative order determ ning that the proposed repeal of Rule 61B-31.001(5),
Fl orida Admi nistrative Code, constitutes an invalid exercise of del egated
| egislative authority in violation of section 120.54(4), Florida Statutes
(1993), and that the Divisions policy statenments relating to the | ength of
validity of a prospectus and to the elimnation of any procedure for approving
anendments to previously filed and approved prospectuses viol ate section
120.535, Florida Statutes (1993). The broad issues raised in this appeal are
whet her the Division's decision to repeal Rule 61B-31.001(5) is "rul emaking,"
and, if so, whether such repeal violates section 120.54, Florida Statutes
(1993), and whether repeal of this rule anbunts to the institution of a non-rule
policy violative of section 120.535. Because we agree with the hearing
officer's conclusion that the elimnation of the procedure for approval of
anendments to prospectuses violates section 120.54 by inproperly vesting the
Division with unbridled discretion over the manner of performance of a
statutorily mandated obligation to approve prospectuses, as well as the
alternative holding that the repeal of this rule was an inproper mnethod of
instituting two non-rule policies in violation of section 120.535, we affirm
However, because his reasoni ng was based upon anerroneous interpretation of
earlier decisions of this court, we reject the hearing officer's concl usion that
the repeal of the rule as it relates to the length of viability of a prospectus
vi ol ates section 120.54(4)

The Florida Legislature enacted Chapter 723 (fornerly Chapter 83) to
provi de nmobil e home owners with security in their dealings with nobile home park
owners. Stewart v. Geen, 300 So.2d 889, 891 (Fla. 1974); Pal m Beach Mobil e
Hones, Inc,. v. Strong, 300 So.2d 881-, 886-87 (Fla. 1974); Herrick v. Florida
Dep't of Business Regul ation, 595 So.2d 148, 157 (Fla. 1st DCA 1992) . Mbbile
hone owners and nobil e honme park owners are in a peculiar tenancy relationship
referred to by the Florida Supreme Court as "a hybrid type of property
rel ationship” distinct froma traditional |andlord/tenant relationship. Stewart
v. Green, 300 So.2d at 892; see also s 723.004, Fla. Stat. (1993). The high
cost of noving a nobile home into or out of a nobile home park places the
resi dent nobile hone owner in an unequal bargaining position with the nobile
hone park owner fromwhomhe rents a lot. One of the neans of providing tenants



with this security is the requirenent that the nobile home park owner provide
tenants and prospective tenants with an approved prospectus. This court in
Herrick reiterated the inportance of the prospectus as one of the foundations of
the Legislature's efforts to protect nobile home owners. Herrick, 595 So.2d at
152.

An approved prospectus nmust be delivered prior to the creation of an
enforceabl e rental agreenment. s 723.011, Fla. Stat. The prospectus is a
docunent providing full and fair disclosure of the terns and conditions of
residency in the nobile home park, and sets forth regulations to which the
nmobi |l e home owner will-be subjected after signing a lot rental agreenent. A
prospectus must include

a description of the nobile hone park property (Section
723.012(4)(c)), a description of the recreational and
other common facilities to be used by the home owners
(Section 723.012(5)), the arrangenents for managenent of
t he park and mai nt enance and operation of the park
property (Section 723.012(6)), a description of al

i nprovenents which are required to be installed by the
nmobi | e home owner (Section 723.012(7)), a description of
the manner in which utility and other services will be
provided to the hone owners (Section 723.012(8)), an
expl anation of the manner in which rents and ot her
charges will be raised, including 90 days advance notice
and di scl osure of any rate increase or pass-through
charges, and any other fees, costs or charges to which

t he hone owner may be subjected (Section 723.012(9)), and
an expl anation of the manner in which park rules or

regul ations will be set, changed or pronul gated,

i ncluding park regulations currently in effect (Section
723.012(10))

Village Park Mbile Home Ass'n, Inc. v. Florida Dep't of Business Regul ation
506 So.2d 426, 428 (Fla. 1st DCA), review denied mem, 513 So.2d 1063 (Fl a.
1987). Nothing in chapter 723 defines how |l ong the required prospectus remnains
valid. Nor does the statute explain how or when a prospectus may be anended.

The substance of Rule 61B-31.001(5) was originally adopted in 1985 as Rule
7D-31.01(5), and was later renunbered (as Rule 7D- 31.001 (5) and then Rule 61B-
31.001(5)) without any substantive changes. Rule 61B-31.001(5) provides:

The Prospectus distributed to a home owner or prospective honme owner shal
be binding for the length of the tenancy, including any assunptions of that
tenancy, and may not be changed except in the follow ng circunstances:

(a) Anendnents consented to by both the honme
owner and the park owner

(b) Amendrents to reflect new rules or rules
t hat have been changed in accordance with
procedures described in Chapter 723, F.S., and
t he prospectus.

(c) Anendnents to reflect changes in the nane
of the owner of the park

(d) Anendnents to reflect changes in zoning.



(e) Amendrents to reflect a change in the
person aut horized to receive notices and
demands on the park owner's behal f.
(f) Anmendnents to reflect changes in the
entity furnishing utility or other services.
(g) Anendnents required by the Division.
(h) Amendrents required as a result of
revi sions of Chapter 723, F.S.
(i) Amendnents to add, delete or nodify user
fees for prospective home owners.
Nei t her Chapter 723 nor the rule defines "tenancy." The rule uses the word
"tenancy"” in attenpting to define the termof viability of a prospectus. When
the Division adopted the rule in 1985 it took the position that the prospectus
was bi nding on the park owner and the nobile hone owner until the nobile hone
owner no | onger occupied the lot or the tenant was evicted, whichever occurred
first.

After Herrick v. Florida Departnent of Business Regul ation, 595 So.2d 148,
157 (Fla. 1st DCA 1992) was decided, the Division believed that "tenancy" had
been defined to nmean the termof a lot rental agreenment, or at |east that the
case could be interpreted in that manner. Although contending that the case
shoul d not be interpreted as having restricted the nmeaning of "tenancy" to the
termof a rental agreenent, the Division was concerned that the decision of this
court would have the effect of permtting Rule 61B-31.001(5) to be construed to
provide that a prospectus is valid only for the period covered by a renta
agreement. The Division decided to repeal Rule 61B-31.001(5) because the
Di vi sion reasoned that the rule no | onger acconplished an appropriate
i npl enentati on of section 723.012 if interpreted in that nmanner. Therefore the
Di vi sion published notice of the proposed repeal of Rule 61B-31. @1(5) in the
Florida Adm nistrative Wekly, as required by section 120.54(1)(b), Florida
Statutes (1995).

The Fl orida Manufactured Housi ng Association, Inc. (FVMHA), is a Florida
not-for-profit corporation organized to represent the interests of the owners of
approxi mately 750 nobil e hone parks. FMHA petitioned to determ ne the
invalidity of the proposed repeal, asserting that the proposed repeal was
illegal because the Division was replacing a clearly articul ated standard
establishing the effective termof such prospectuses, and governing the nanner
and net hod of anmendi ng prospectuses, with non-rule policies, in violation of
section 120.535. These non-rule policies are that the prospectus remains in
effect for some undeterm ned anpbunt of tinme greater than the termof any
particul ar rental agreenent and that the Division will not review and approve
anendnments to previously approved prospectuses. FMHA al so averred that those
two all eged non-rule policies are violative of section 120.56, as an invalid
exerci se of delegated |egislative authority because they enlarge, nodify, or
contravene the law i nplenmented as interpreted by the District Court of Appeal
First District, and as ratified by subsequent |egislative inaction. Finally,
FMHA' s petition asserted that the proposed repeal itself, as distinct fromthe
policies allegedly being substituted for the rule, is invalid rul emaki ng
pursuant to section 120.54(4) on four grounds: first, because the Division
failed to follow the rul emaki ng procedures in section 120.54; second, because
the Division exceeded its grant of rul emaking authority in that the repea
enl arges, nodifies, or contravenes the law inplenented as interpreted by the
District Court of Appeal, First District; third, because the remaining rules are
SO0 vague as to vest unbridled discretion in the Dvision, particularly with
regard to the nature and nethod of perm ssible prospectus anendnents; and



fourth, because the repeal is arbitrary and capricious in view of earlier
precedent finding the rule to be consistent with chapter 723.

The hearing officer ruled that the repeal of Rule 61B- 3.001 (5) is an
i nval id exercise of delegated |egislative authority under section 120.54(4) and
that the repeal is also invalid because the non-rule policies that the Division
is seeking to substitute for the rule are inproper under section 120.535. The
hearing officer did not expressly rule on the claimthat the non- rule policy is
an invalid exercise of delegated, |egislative authority under section 120. 56.
1/

THE CHALLENGE UNDER SECTI ON 120. 54( 4)

The hearing officer found that the repeal of Rule 61B- 3.001(5) neets the
definition of a rule. He further found that this "rule" was an invalid exercise
of delegated legislative authority for two reasons: it conflicted with
deci si ons which "have interpreted “tenancy' in such fashion as to permt Rule
61B- 3.001 (5) to be construed to indicate that a prospectus is valid only for
the period covered by a rental agreenent" and because "[t]he repeal of the rule
fails to establish adequate standards for agency decisions and vests unbridled
di scretion in the agency." The parties have-asked this court to resol ve what
they characterize as a question of first inpression: whether the repeal of a
rule is, in and of itself, subject to challenge through the rul emaking process.

VWil e section 120.52(16), Florida Statutes (1993), provides that the term
"rule” "includes the anendnment or repeal of a rule,” there are no reported
Fl ori da deci si ons addressi ng whet her that provision nakes the repeal of any rule
subj ect to rul emaking challenge, or sinply entitles interested parties to seek
repeal of a rule in rul emaki ng proceedi ngs, and to receive notice of anendnents
and repeal s as required by section 120.54(1), thus pernmtting a chall enge when
the repeal has the corollary effect of creating a newrule. Cf. Al R sk Corp
of Florida v. Florida Dep't of Labor & Enployment Sec., 413 So.2d 1200 (Fla. 1st
DCA 1982) (rul e chal l enge based upon a rule repeal and sinmultaneous substitution
of new proposed rules). To constitute "rulemaking" a rule repeal is required to
sati sfy independently the remai nder of the definition of a "rule" in section
120.52(16): "agency statenment of general applicability that inplenents,
interprets, or prescribes law or policy or describes the organization
procedure, or practice requirenments of an agency..." A repeal that does not have
the effect of creating or inplenenting a newrule or policy is not a "rule"
subj ect to challenge. For exanple, in Balsamv. Florida Departnent of Health
and Rehabilitative Services, 452 So. 2d 976 (Fla. 1st DCA 1984), this court
applied the rationale that "[a] rule is any agency statenent of genera
applicability that prescribes |aws or policy or describes the organization
procedure, or practice requirenments of an agency" to a claimthat a noratorium
on the receipt of certificate of need applications was a rule subject to the
rul emaki ng procedures in chapter 120. The court in Bal sam quoted Fl orida
Departnment of Administration v. Harvey, 356 So.2d 323 (Fla. 1st DCA 1978) in
support of its conclusion that the noratoriumwas a rule, because "[a]ny agency
statenment is a rule if it purports in and of itself to create certain rights and
adversely affect others'..." The noratoriumwas a rule, the court held, because
it denied the applicants their right to timely review See also Florida Bd. of
Trustees of the Internal |nprovenent Trust Fund v. Lost Tree Village Cor., 600
So. 2d 1240, 1244 (Fla. 1st DCA 1992) (distinguishing Bal samand hol ding that a
nor at ori um on consi derati on of applications for use of sovereign subnerged | ands
was not a rule because the Board was not required by |aw to accept such
appl i cations)



In the present case the hearing officer specifically held the portion of
the "rule"” relating to the amendnent process invalid because it vests the agency
wi th unbridled discretion over the amendnment process and determ ned that the
portion of the "rule” defining the termof viability of a prospectus conflicts

with the relevant portions of chapter 723 as interpreted by this court. In
ot her words, the hearing officer found that both aspects of this repeal "create
certain rights and adversely affect others..." Florida Dep't of Adm nistration

v. Harvev, 356 So.2d at 325.

Chapter 723 requires the pronul gati on of a prospectus, and nakes it part of
the contract between the nobile home park owner and the nobile honme owner, but
does not state expressly whether that prospectus is valid and enforceable for
the Iength of a single rental agreenent or sone |onger period. Nor does the
statutory schene, contain any provisions controlling the manner of anmendnent of
a prospectus. W note the recent enactnment of the Florida Legislature creating
a study commi ssion to propose changes to the Florida Mbile Honme Act to resolve
the "lack of clarity” in the |law "concerning the status, duration
applicability, and anendnents of the disclosures contained in the prospectuses
and offering circulars provided to nobile honme owners in this state..."” Ch. 96-
394, s 2, 1996 Fla. Sess. Law Serv. (West)

Chapter 723 obligates the nobile hone park owner to provide tenants with an
approved prospectus. It follows that there must be sone procedure enabling the
park owner to obtain approval of amendnents to the prospectus as the information
required to be contained therein changes. This court has previously recognized
the Division's obligation to review prospectuses and approve themor to state
reasons for disapproving the proposed prospectus. See Village Park Mbile Hone
Ass'n, Inc. v. Florida Dep't of Business Regulation, 506 So.2d at 427. Rule
61B- 31. 001(5), providing the manner of anendment of a prospectus and stating
that the prospectus is "binding for the length of the tenancy,” has been upheld
agai nst previous chall enges. See Hobe Assocs. Inc. v. Florida Dep't of Business
Regul ati on, 504 So.2d 1301 (Fla. 1st DCA 1987); Water Oak Managenent Corp. V.
Florida Dep't of Business Regulation, 12 FALR 1144 (Fla. Dep't of Bus. Reg.
1990). W agree with the hearing officer that, to the extent the elimnation of
an anendnment process by repeal of the rule inproperly vests the agency with
unbridled discretion over review and approval of amendnents to prospectuses, the
repeal is a "rule" and violates section 120. 54.

The remaining issue in the section 120.54 challenge is whether the repea
of the portion of Rule 61B-31.001(5) which purports to define the period of
viability of the prospectus is arbitrary and caprici ous because the repeal is,
in and of itself, a rule which is substantively in conflict with the statutes
i npl enented. The hearing officer prem sed his ruling that the repeal of the
rule providing that a prospectus is viable for the length of a "tenancy" was
arbitrary and capricious and therefore invalid on an erroneous interpretation of
this court's decisions in Herrick and Hobe Associates, Ltd. v. Florida
Depart ment of Busi ness Regul ation, 504 So.2d 1301 (Fla. 1st DCA 1987). It was
the sane nmisinterpretati on of those cases that pronpted the Division to repea
the rule, in the belief that Herrick had possibly defined "tenancy"” to nean the
termof the rental agreenent. This m sapprehension is based primarily upon the
statenment that "tenancy in Tan Tara Mbile Hone Park is on an annual basis..."
Id. at 156. However, Herrick does not define the term"tenancy" as it is used
inthis rule to define the termof viability of a prospectus. 1In fact this
court expressly declined in Herrick to define "tenancy" for purposes of the
length of viability of a prospectus. Id.



As this court stated in Herrick, it is inappropriate for us to legislate
t he nmeani ng of "tenancy” in this context. The Division recites nunerous
provisions in Chapter 723 in support of its interpretation that it is the intent
of the Legislature that the prospectus should continue to be effective after the
expiration of the termof the original rental agreenent. However, none of those
statutory provisions actually state how | ong the prospectus shoul d be viable.
W reiterate that "the tinme is ripe for provision of a legislative
definition...," Herrick, 595 So.2d at 157. Although it does not change the
outcome of this decision, we reject the hearing officer's conclusion that the
repeal of the rule relating to the termof viability of the prospectus is
i mproper because the hearing officer relied upon a msinterpretation of Herrick
and Hobe to reach that conclusion

THE CHALLENGE UNDER SECTI ON 120. 535

The hearing officer also held that the Division had acknow edged "t aki ng
the position that the prospectus is binding for |onger than the period of a
rental agreenent[,]" and that "notw thstanding prior practice, [the D vision
asserts that] it has no statutory authority to review and approve anendnents to
a previously approved prospectus and that it will no longer do so." The hearing
of ficer concluded that these were agency statenents of general applicability
interpreting or prescribing law or policy and that the Division had failed to
establish that rul emaki ng was unreasonabl e, not feasible, or inpractical
t hereby violating section 120.535. W affirmthe decision invalidating the
repeal of this rule because, by repealing the rule, the Division is inplenmenting
a non-rule policy concerning the length of validity of a prospectus and because
the Division's decision to discontinue the review and approval mechani sm for
anendnments is also a statement of general applicability interpreting or
prescribing law or policy, which the Division is required under section 120.535
to establish through proper rul enaking procedures. See Christo v. Florida Dep't
of Banki ng and Fi nance, 649 So.2d 318 (Fla. 1st DCA), review dism ssed nem, 660
So.2d 712 (Fla. 1995)

Appel | ants assert that FWVHA did not have standing to raise this issue
because the all eged non-rule policies have yet to be applied to anyone. But one
may have standi ng whose “substantial interests are affected by the lack of a
rule. See Cortese v. School Bd. of Pal m Beach County, 425 So.2d 554, 556 n.4
(Fla. 4th DCA 1982), review denied nem, 436 So.2d 98 (Fla. 1983). W concl ude
that the uncertainty engendered by the Division's non- rule policy substantially
affects the interests of nobile home park owners such that they have standi ng.
See Ward v. Bd. of Trustees of the Internal |nprovenent Trust Fund, 651 So.2d
1236 (Fla. 4th DCA 1995). FMHA has standing to raise this chall enge because the
prospectus is such a fundanental el enent of the nobile hone park business that
t he absence of a procedure to obtain approval of anendnments to the prospectus,
and the confusion regarding the effective termof the prospectus, has direct
i mpact on the business decisions and affects the substantial interests of FVHA' s
menbers. See Tel evi sual Comunications Inc. v. Florida Dep't of Labor &

Enpl oynment Sec., 667 So.2d 372 (Fla. 1st DCA 1995); Florida Dep't of

Pr of essi onal Regul ation v. Sherman Col |l ege of Straight Chiropractic, 20 Fla. L.
Weekly D2534 (Fla. 1st DCA Novenber 16, 1995). As this court explained in
Village Park, 506 So.2d at 429, the Division is charged with the responsibility
of approving the prospectus. The nobile hone park owner is statutorily
obligated to provide tenants with an "approved" prospectus, and cannot enter
into a binding rental agreement until after providing the prospective tenant

wi th an "approved" prospectus. See ss 723.011(1)(a), 723.014(1). Therefore,
the nobil e honme park owners have denonstrated the requisite injury-in- fact
attributable to the elimnation of the process for approval of anended



prospectuses. The record contains support for the conclusion that the
abrogation of such review procedures w thout substituting alternative procedures
i npl enents non-rule policy that there will no | onger be any process for review
and approval of anendnents, in violation of section 120.535.

The repeal of this rule also has the effect of instituting a second non-
rule policy that a prospectus is valid for some undeterm ned period of tine
| onger than the rental agreenent. Although the Division argues that there is no
such policy, there is anple record evidence to support the hearing officer's
finding that such a policy exists. For exanple, Bureau Chief Norred testified
that the statute and the case law did not establish the [ ongevity of the
prospectus, that the rule did, and that the reason the agency wanted to repea
the rul e was because the definition of "tenancy" in Herrick had given a neani ng
to the rule contrary to the policy of the agency.

The Division failed to prove that rulemaking is inpractical, and the
hearing officer expressly held that there was "no credi bl e evidence" of a good
faith attenpt to expeditiously use the rul emaki ng procedure to address these
policies. The Division failed to carry its burden of establishing a valid
def ense under section 120.535. See Christo v. Florida Dep't of Banking &

Fi nance, 649 So.2d 318 (Fla. 1st DCA), review dismssed nem, 660 So.2d 712
(Fla. 1995)

Accordingly, we hold that the present rule repeal is invalid because the
elimnation of an amendnment process has the effect of vesting unbridled
di scretion in the Division over the manner of performance of a statutorily
mandat ed obligation to approve prospectuses, in violation of section 120.54(4).
The repeal also has the effect of inplenmenting non-rule policy governing the
termof a prospectus and concerning the |ack of responsibility of the Division
to approve amendnents to prospectuses, in contravention of section 120.535. W
therefore AFFIRM the order invalidating the repeal of Rule 61B-31.001(5),
Fl ori da Admi nistrative Code.

BARFI ELD, C.J., and KAHN, J., CONCUR

ENDNOTE

1/ There is no merit to the claimthat this rule repeal is invalid under
section 120.56 on the theory that the non-rule policy of the agency enl arges,
nodi fies, or contravenes the specific provisions of law the rule was intended to
inplenent. In Christo v. Florida Dep't of Banking and Fi nance, 649 So.2d 318
(Fla. 1st DCA), review disnmssed nem, 660 So.2d 712 (Fla. 1995), the appell ant
had asserted that unpronul gated agency rules were invalid under both sections
120.535 and 120.56. The hearing officer held that there was no viol ation of
section 120.56 "because the manuals did not enlarge, nodify or contravene the
specific provisions of law they were intended to inplement.” 1d. at 319.
However, this court held that "the Legislature, in enacting section 120.535,

i ntended section 120.535 to be used as the exclusive nmethod to chall enge an
agency's failure to adopt agency statenents of general applicability as rules.™
Id. at 321. Thus, the decision affirmed the ruling that the appellant had
stated no clai munder section 120.56, but rejected the reasoning of the hearing
officer in that case
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